STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

BROOKS TROPI CALS, | NC.,
Petitioner,

VS. Case No. 01-3320

SMALL | NDI AN CORPORATI ON and

CUMBERLAND CASUALTY AND

SURETY COMPANY,

Respondent s.

BROOKS TROPI CALS, | NC.,
Petiti oner,

VS. Case No. 01-3321

SMALL | NDI AN CORPORATI ON and

CUMBERLAND CASUALTY AND

SURETY COWVPANY,

Respondent s.

N S N N N N N N N N N N N N N N N N N N N N N N

RECOVMENDED ORDER

The parties presented these cases by Stipulation to Robert
E. Meale, Admi nistrative Law Judge of the Division of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: Carolann Swanson
CGeneral Counse
Brooks Tropical, Inc.
Post OFfice Box 900160
Homest ead, Florida 33090



For Respondent Snall | ndian Corporation:

W Sam Hol | and

H nshaw and Cul bert son

200 Sout h Bi scayne Boul evard
Sui te 800

First Union Financial Center
Mam, Florida 33131

For Respondent Cunberland Casualty and Surety Conpany:
no appear ance

STATEMENT OF THE | SSUE

The issue is whether, as provided by the rel evant statutes,
Respondents owe Petitioner noney for the sale of agricultura
product s.

PRELI M NARY STATEMENT

By Anended Conpl ai nt served June 14, 2001, Petitioner
al |l eged that Respondents owed it $1190 for the sale of avocados
on Novenber 25, 2001. This conplaint commenced DOAH Case
No. 01-3320.

By Amended Conpl ai nt served June 14, 2001, Petitioner
al |l eged that Respondents owed it $54,519.25 for the sale of
avocados, |inmes, and papayas from Novenber 28, 2000, through
February 5, 2001. This conplaint comrenced DOAH Case No.
01-3321.

By responsive pleadi ngs served July 18, 2001, Respondent

Smal I I ndian Corporation requested a formal hearing.



During the prehearing conference conducted by tel ephone on
Cctober 11, 2001, the parties agreed to present the case by
stipulation. Accordingly, on Cctober 12, 2001, the parties
filed a Stipulation, which is the source of all of the factual
findings contained in this Recomended Order.

FI NDI NGS OF FACT

1. At all material tinmes, Petitioner, which is located in
Honest ead, Florida, has been a producer of agricultura
products. At all material tines, Respondent Small I ndian
Cor porati on (Respondent) has been a dealer in agricultura
products.

2. Respondent Cunberl and Casualty and Surety Conpany, as
surety (Surety), issued a bond to Respondent, as principal, in
t he amount of $27,600 for the period, Novenber 26, 1999, through
Novenber 25, 2000. Surety also issued a bond to Respondent in
t he sane anount for the follow ng bond year

3. During the periods covered by this case, Petitioner
sold to Respondent nunerous avocados, |inmes, and papayas. The
shi pnments were tinely and conforned in quality and quantity to
the orders. Petitioner tinely issued invoices to Respondent for
the sales of these agricultural products, but Respondent never

paid any portion of these invoi ces.



4. On May 25, 2001, Petitioner filed a conplaint with the
Departnent of Agriculture and Consuner Services (Departnent) for
the period from Novenber 22, 2000, through February 5, 2001.

5. The Departnent required Petitioner to file separate
conplaints by bond year. Thus, Petitioner filed an anended
conplaint for $1190 for the bond year endi ng Novenber 25, 2000,
and an anended conpl aint for $54,591.25 for the bond year ending
Novenmber 25, 2001. The date of the [one invoice within the bond
year endi ng Novenber 25, 2000, was Novenber 22, 2000. The
anmended conpl ai nt concerni ng the bond year endi ng Novenber 25,
2000, commenced DOAH Case No. 01-3320, and the anmended conpl ai nt
concerning the bond year endi ng Novenber 25, 2001, commenced
DOAH Case No. 01-3321. The allegations as to dates and anounts
of invoices are all correct.

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Sections 120.57(1) and
604. 21(6), Florida Statutes.

7. Section 604.21(1), Florida Statutes requires that al
conpl ai nts agai nst agricultural dealers, such as Respondent, and
their sureties, such as Surety, nust be filed within six nonths
fromthe date of the sale.

8. The conplaint filed on May 25, 2001, was tinely as to

all invoices except the sole invoice that is the subject of DOAH



Case No. 01-3320 and totals $1190. The six-nmonth filing
deadline for this invoice expired on May 22, 2001. Thus,
Petitioner has proved its entitlenment only to the $54,591. 25
that is the total of the invoices that are the subject of DOAH
Case No. 01-3321.

RECOMVENDATI ON

It is

RECOMVENDED t hat the Departnment of Agriculture and Consuner
Services enter a final order dismssing the anended conplaint in
DOAH Case No. 01-3320 and finding Respondent liable to
Petitioner in DOAH Case No. 01-3321 for the sum of $54,591. 25.

DONE AND ENTERED this 5th day of Novenber, 2001, in

Tal | ahassee, Leon County, Flori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 5th day of Novenber, 2001.



COPI ES FURNI SHED

Honor abl e Charles H. Bronson

Comm ssi oner of Agriculture

Departnment of Agriculture and
Consuner Servi ces

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Ri chard D. Tritschler

General Counse

Department of Agriculture and
Consuner Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Brenda D. Hyatt

Bur eau Chi ef

Bureau of License and Bond
Department of Agriculture
514 East Tennessee Street

| ndi a Bui | di ng

Tal | ahassee, Florida 32308

Car ol ann Swanson

General Counsel

Br ooks Tropical, Inc.

Post O fice Box 900160
Homest ead, Florida 33090

W Sam Hol | and

H nshaw and Cul bert son

200 Sout h Bi scayne Boul evard
Suite 800

First Union Financial Center
Manm , Florida 33131

Deborah A. Meek

Cunberl and Casualty and Surety Conpany
4311 West Waters Avenue, Suite 401
Tanpa, Florida 33614



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recoomended order nust be filed with the agency that
will issue the final order in this case.



